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OPINION AND ORDER

Plaintiffs, the Florida Power and Light Company (“ FloridaPower”), Duke
Power, adivision of Duke Energy Corp., (“Duke Power”), the Nebraska Public
Power District (*Nebraska Power”) and PSEG Nuclear, L.L.C. (“*PSEG”) are
among 65 civilian title-owners or generators of nuclear waste (“utilities”) and
other interested parties that have sued defendant, the U.S. Department of Energy
(“DOE"), aleging that DOE breached an agreement to begin disposing of their
nuclear waste in a permanent deep geologic system (“repository”) before a
January 31, 1998 deadline (“disposal deadline’) as set out in a contract
(“Standard Contract”) with each utility that was mandated by Section
302(a)(5)(B)! of the Nuclear Waste Policy Act of 1982 (“NWPA” or “Act”).2

Now before the court for decisionarethe parties’ cross-motionsfor partial
summary judgment on the intended rate of SNF acceptance, defendant’s motion
for partial summary judgment regarding greater than class C (“GTCC”) waste,
and defendant’ s motion to dismiss plaintiffs' takings claims.

Prior to deciding any of these motions, however, the court must ascertain
that it possesses subject-matter jurisdiction over plaintiffs’ claims, asit may do,
Sua sponte, at any stage of aproceeding. See Kontrick v. Ryan, 540 U.S. 443,

\1 Section 302(a) orders DOE to enter into contracts with the utilities for
the disposal of their SNF in exchange for the payment of fees. Section 302(a)(5)
directs these contracts to provide that:

“(A) following commencement of operation of arepository, the Secretary
shall take title of the [SNF] involved as expeditiously as practicable upon
the request of the generator or owner of such [SNF],”); and

(B) in return for the payment of fees established by this section, the
Secretary, beginning not later than January 31, 1998, will dispose of the
[SNF] as provided in this sub-title.”

\2 See Pub. L. No. 97-425, 96 Stat. 2201-2263, codified at 42 U.S.C. 88
10101-10126 (January 7, 1983). Section referencesthroughout aretothe NWPA.
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124 S.Ct. 906, 915 (2004) (citing Mansfield, C. & L.M. Ry. Co. v. Swan, 111
U.S. 378, 382 (1884)); Capron v. Van Noorden, 2 Cranch (6 U.S)) 126, 127
(1804) (judgment loser successfully raised lack of diversity jurisdiction for the
first time before the Supreme Court); United States Court of Federal Clams Rule
(“RCFC”) 12(h)(3). Seealso Arctic Corner, Inc. v. United States, 845 F.2d
999, 1000 (Fed. Cir. 1988) (“A court may and should raise the question of its
jurisdiction sua sponte at any time it appears in doubt”); Special Devices, Inc.
v. OEA, Inc,, 269 F.3d 1340, 1342-43 (Fed. Cir. 2001) (court may rule on its
subject-matter jurisdiction at any point in the litigation, even if the issue is not
raised by the parties).

The questionof whether jurisdiction existed wasrai sed inthe court’ sorder
to show cause (OSC), issued on October 14, 2004, and incorporated as an
appendix hereto (as redacted to correct errors and irrelevant matter).

Having carefully considered their responses to the OSC, the court decides
that neither party has shown good cause why this court should not dismiss, for
lack of jurisdiction, plaintiffs contract damages claims arising from DOE’s
failure to comply with the statute requiring DOE, under the Standard Contract, to
dispose of their SNF by January 31, 1998.

As more fully discussed in the OSC, which is set out in full below, the
court concludes that plaintiffs claims for damages caused by DOE's alleged
faillure to comply with the Standard Contract under Title I11—specifically, with
the deadline for SNF disposal in Section302(a)(5)(B)—whether styled asclaims
for damagesfor breach of contract or as petitions for regulatory review, must be
brought in anappropriate Federal court of appeals, pursuant to Section119 of the
Act.

The court remains persuaded that Congressintended in Section 119 of the
Act to confer on the appropriate U.S. Circuit Court of Appeasor the U.S. Court
of Appealsfor the District of Columbiathe original and exclusivejurisdictionto
entertain challengesto the Secretary’ saction or failure to take anactionrequired
under Title l1l of the Act. The D.C. Circuit so held in the first challenge to the
Act, in 1985, see Gen. Elec. Uranium Mgmt. Corp. v. DOE, 764 F.2d 896
(D.C. Cir. 1985) and consistently hasexercised suchjurisdiction ever since, with
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the notable exception of Wisconsin Elec. Power Co. v. DOE, 211 F.3d 646
(D.C. Cir. 2000) (suggesting that breach of contract claims under Section 302
belong in this court).

Section 119 does not explicitly include challenges to agency action under
Title 1l of the Act, which includes Section 302(a)(5) (see n.1, supra), the
provision at issue here. However, considering that no other forum for such
appealsisdesignated, including this court; that the statute and legislative history
indicate that any excluson was a drafting error or oversight; and given the
overall structure and purpose of the Act, there can be little doubt that the failure
toincludeTitle Il inthe category of statutory provisions subject to review under
Section 119 was inadvertent error.

If all other actions under Title 111 of the Act, including under Section 302,
aresubjectto review under Section119—including other portions of Section302
that also are required to be included in the Standard Contract, such as fee-
mandates—there would appear to be no justification for treating actions dealing
with an action or failure to act under Section 302(a)(5) any differently.
Consolidating in one court the review of all disputes under the Act (including
nominally contractua claims) is both legally correct and, as the Congress
envisioned, critically important in a statutory and regulatory regime that is as
vital, costly, and complex as the nation’s nuclear waste program.

The Parties Responses to the OSC

Defendant agrees with the court’s conclusion that, consistent with the
court’s exclusive jurisdiction over contract claims for money damages, prior
court of appeals decisions such as Indiana Michigan Power Co. v. DOE, 88
F.3d 1272, 1277 (D.C. Cir. 1996), and Northern States Power Co. v. DOE,
128 F.3d 754 (D.C. Cir. 1997) (“Northern States1”), are not binding on this
court with respect to contractual matters. Defendant is unable, however, to
discern any basis for modifying its historical position in other NWPA-related
litigation that this court is the proper forumfor claims arising under the Standard
Contract.




At the intersection of these principles, defendant strongly urges the court
to disregard the D.C. Circuit’s contract determination that precludes DOE from
relying on the unavoidable delays provision at Article IX of the Standard
Contract to excuse its failure to performdue to the unavailability of a repository
or an interim storage facility, and to dismiss based on its own contract
determination that DOE “ was not obligated to provide afinancial remedy” for its
failure to dispose of SNF by the deadline because the delay was unavoidable.

Plaintiffs argue that the court’ ruling isbarred by principles of resjudicata
and stare decisis—and that defendant should be judicially estopped fromarguing
that the appeal's courts have jurisdiction over Standard Contract clams. They
contend that the court has ignored the proper distinction between challenges
regarding DOE’s statutory obligations and those involving its contractual
obligations, and that the court’ s concerns about bifurcating review do not apply
to breach of contract claims.

DISCUSSION

Plaintiffs’ assertion that statutory contracts such as this must be treated
exclusively as contracts is belied by the Federal Circuit’s acknowledgment that
the government’s statutory obligations, are enforceable in a Federal court of
appeals, not in this court, even when these obligations also have been
incorporated in acontract. Two circumstances in which statutory obligationsin
a contract were found not to be enforceable by actions for breach of contract
wereidentifiedinCity of Burbank, California v. United States, 273 F.3d 1370,
1373 (Fed. Cir. 2001). Both circumstances exist here.

In Burbank, a government agency, the Bonneville Power Administration
(“BPA™) entered into contracts to sell surplus electrical power. Some contract
terms were freely negotiated, while others were mandated by the Northwest
Power Act (“NPA”). The court concluded that the provisions that were
“statutorily mandated” or “arrived at via an administrative hearing in which the
pertinent facts are reflected inan administrative record” were subject to judicial
review in the Ninth Circuit, under ajudicial review provision comparable to
Section 119 of the Act, see 16 U.S.C. § 839f(e)(5) (challengesto a BPA “fina
action or decision” taken pursuant to the statute “shall be filed in the United
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States court of appeals for theregion,”).2 City of Burbank, 273 F.3d at 1380.
Inclusion of these contract provisions pursuant to statutory mandate i s deemed to
constitute action taken pursuant to the act. Seeid. at 1379-80.

Incontrast, only “wherealleged breaches of contract pertainto termsfreely
negotiated in an arms-length transaction, and facts pertinent to those negotiations
fall outside an administrative record,” must claims based thereon be brought in
this court. Id. at 1380 (emphases added).

There can be no doubt that inthis case: (1) the contract term—the disposal
deadline—was statutorily required to beincluded in the Standard Contract, and
not freely negotiated; (2) an administrative hearing regarding the Standard
Contract, including the disposal deadline, was held, and it included notice,
comment, and opportunity to present facts as part of the administrative record on
the specific points at issue here; and (3) thereis no evidence that facts regarding
the rule-making fell outside the administrative record. This result obtains even
when the plaintiff assertsits claim as one for breach of contract, so that contract
trestment does not permit “collateral attack on the [NWP] or a regulation”
promulgated thereunder. 1d. Thus, because the deadline was neither negotiated
nor negotiable, it is not subject to review in this court. Therefore, Burbank
requires dismissal of the contract claimsin this case.

\3 16 U.S.C. § 839f(e)(5) providesin relevant part:

“Suits to challenge the constitutionality of this chapter, or any action
thereunder, final actions and deci sions taken pursuant to this chapter
by the Administrator or the Council, or the implementation of such
final actions, whether brought pursuant to thischapter, the Bonneville
Project Act [16 U.S.C. 88 832 et seq.], the Act of August 31, 1964
(16 U.SC. 88837-837h), or the Federa Columbia River
Transmission System Act (16 U.S.C. 8838 and following), shall be
filed in the United States court of appeals for the region.”
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Review of other Statutory Terms in Standard Contract

The NWPA aso includes a mandate, much like the mandate that Standard
Contract “shall” include the disposal deadline at Section 302(a)(5), that the
Standard Contract “shall” provide for utilities payment of fees to offset Fund
expendituresonrepository program activities. See Section302(a)(1). Seealso
10 C.F.R. 8§ 961.11 (“Standard Contract”), Article VIII (“Fees and Terms of

Payment”).

Disputes over these fee terms have been brought in the Federal courts of
appeals. Infact, theD.C. Circuit asserted jurisdiction over anissue arising under
the Standard Contract even when it involved atermnot mandated by the statute,
to wit, the regulatory interest rate to be applied to unpaid fees for waste
generated prior to April 7,1983. See CommonwealthEdisonv. DOE, 877 F.2d
1042, 1045 (D.C. Cir. 1989); see also Standard Contract, Article VIII(B)(2)
(payment of feesfor “SNF discharged prior to April 7, 1983").

The D.C. Circuit also took jurisdiction of a challenge to the Standard
Contract method for cal culating the one-time fee mandated by Section 302(a)(2).
SeeGen. Elec.,764 F.2d at 897. Although this methodisnotlaid out inthe Act,
but onlyinArticle VIII(A)(2) of the Standard Contract, the D.C. Circuit rgjected
the trial court’s holding that the dispute was outside the scope of the Act’s
judicial review provision. It held instead that DOE’'s Standard Contract
implementation of the statutory fee provision was “well within the class of
agency actions reviewable under Section 119(a)(1)(A).” Id. at 901.

In their responses to the OSC, plaintiffs agreed “there is no dispute” that
Section 119 “governs challenges to agency actions under NWPA Section
302(a)(5).” Thus, DOE’s failure to meet the Act’s disposal deadline, like the
fee-setting challenged in Commonwealth Edison and General Electric, is a
challenge to a DOE action or failure to take action under a statute and, as such,
well within the class of agency actions reviewable under Section 119.




NWPA Repeal of Tucker Act

Plaintiffs contend that the OSC interpretation of the statute endorses a
partial repeal of the Tucker Act by the NWPA, in contravention of a cardinal
principle of statutory construction, that “‘repeals by implication are not
favored.”” See Ruckleshaus v. Monsanto Co., 467 U.S. 986, 1017 (1984)
(quoting Reg’l Rail Reorg. Act Cases 419 U.S. 102, 133 (1974)).

The OSC rejection of the notion of extending the court’s jurisdiction to
regulatory cases, however, does not implicate this doctrine, but rather another
doctrine, grounded i nprinciples of sovereignimmunity and separationof powers,
that the jurisdiction of the Court of Federal Claims, being statutorily limited by
Congress, cannot be expanded by a court, a regulatory agency, a contract, or
regulation. E.g., Soriano v. United States, 352 U.S. 270, 273 (1957); Carney
v.UnitedStates, 462 F.2d 1142, 1144 (Ct. Cl. 1972). Additional Congressional
limitations on the ambit of this jurisdiction, however, are binding, and “‘must
neither be disregarded nor evaded.”” Keene Corp. v. United States 508 U.S.
200, 207 (1993) (quoting Owen Equip. & Erection Co. v. Kroger, 437 U.S.
365, 374 (1978)).

Contrary to plaintiffs’ accusations, the jurisdiction afforded by the Tucker
Act often has been limited by a later-enacted statute. See, eq., United States
v. Fausto, 484 U.S. 439, 454 (1988) (Civil Service ReformAct preempts court’s
jurisdiction to review agency’ spersonnel decisions); Brownv. General Servs.
Admin., 425 U.S. 820, 829-33 (1976) (Title VIl of Civil Rights Act of 1964 pre-
empted court’s jurisdiction over Federal employment discrimination claims).
See also Brown, 425 U.S. at 834 (“aprecisely drawn, detailed statute preempts
more general remedies’). In sum, Congress can limit the court’ sjurisdiction as
it seesfit.

Therefore, Section 119 deprives the court of any jurisdiction it may have
had over contracts generaly when the challenge is to a statutorily mandated
provision of the Standard Contract,* suchasthe deadline in Section 302(a)(5)(B)

M The court does not analyze each provision of the Standard Contract to
(continued...)
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for accepting SNF. Because the court lacks jurisdiction over plaintiffs claims
regarding the disposal deadline, the court does not address whether defendant
may invoke the Standard Contract’ s unavoidable delays provision.

Preclusive Effect of Other Circuit Court Decisions

Plaintiffs argue that the D.C. Circuit decisions in Indiana Michigan,

Northern Statesl|, and the Eleventh Circuit’ sdecisionin Alabama Power, 307
F.3d 1300 (11th Cir. 2002), are res judicata in this case and, therefore, that the
court may not re-litigate questions conclusively decided in these cases.®

Theterm*“resjudicata’ oftenisused, generically, to encompass both issue
preclusion (or collateral estoppel) and claim preclusion principles. SeeMigra
v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 77 n.1 (1984). Here,
plaintiffs appear to be relying onissue preclusion (collateral estoppel) inarguing
that the court is barred from revisiting the issue of its jurisdiction.

“Under collateral estoppel, once a court has decided anissue of factor law
necessary to its judgment, that decision may preclude re-litigation of theissuein

M(...continued)

determine whether itisreviewableunder Section119. The court notes, however,
that, because the entire Standard Contract was required by statute, see Section
302(a)(1), and it was promul gated pursuant to an APA on-the-record rule-making,
see 48 Fed. Reg. 16,590 (April 18, 1983), the Federal Circuit’ sopinionin City
of Burbank, 273 F.3d at 1380, would apply to bar any challenge to a Standard
Contract provision in this court, and thus require the challenge to be filed ina
Federal circuit court of appeals pursuant to Section 119.

\S Only plaintiffs Florida Power and PSEG were parties (as intervenors)
in the Indiana Michigan case. Only plaintiffs Florida Power and Duke Power
were partiesin Alabama Power. All four plaintiffswere partiesto theNorthern
States Il decision. In the OSC, the court erroneoudy stated that none of the
plaintiffs were partiesto the D.C. Circuit decisions because they were not listed
as such in the published opinions.
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asuit on adifferent cause of actioninvolving aparty to thefirst case.” Allen v.
McCurry, 449 U.S. 90, 94 (1980).

However, collateral estoppel appliesto the partiesinalitigationand does
not necessarily bind the court. Moreover, theissue being jurisdictional, and this
court alone having authority to determine its own jurisdiction, if necessary, sua
sponte, the relevanceof collateral estoppel principlesis murky if not absent. See
Kontrick, 540 U.S. 443, 124 S.Ct. at 915.

In any event, the court concludes that a decision as to whether Section 119
precludes plaintiff’ s breach of contract claims in this court was neither decided
In, nor necessary to, the courts of appeas judgments in the cases cited by
plaintiffs,

Inthese D.C. Circuit cases, the utilities petitioned pursuant to Section 119
inachallengeto DOE’ s Notice of Inquiry and Final Notice on Waste Acceptance
Issues, which concluded that DOE had no obligation, in the absence of an
operational repository, to accept SNF by thedisposal deadline. TheD.C. Circuit
vacated DOE'’s interpretation of the NWPA and held that the government’s
obligation was “unconditional” in light of the clear language in Section
302(a)(5)(B). The issue debated here, of whether the obligation was solely
statutory or contractual, or a mixture of the two, did not arise.

Paintiffs also challenge the court’s questioning in the OSC of the D.C.
Circuit’ sinterpretation of the deadline in Indiana Michigan. Specifically, they
challenge the court’ sstatutory interpretation (1) that Section302(a)(5)(A) did not
in fact require DOE to take title to SNF until an operating repository was
available; and (2) that the word “dispose’” must be interpreted consistently with
Section 2(9), which defines “disposal” as emplacement of SNF in arepository.
Whether or not the this issue is precluded by the D.C. Circuit decisions, it was
raised by the courtintheinterest of providing agenera explanation asto why the
Congress might or might not have ordered the statute asit did, not to decide the
narrow question of the application of Section 302.

These arguments, however, do not address the court’s interpretation of
Section 119 that the circuit courts of appeals have exclusive jurisdiction to
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entertain challengesto DOE’ sfailureto take anactionrequired by Titlell1 of the
Act. Infact, asplaintiffs readily admit, the D.C. Circuit’s prior decisions were
the result of petitions brought by the utilities pursuant to Section 119 challenging
DOE' s action regarding the disposal deadlinein Title111.

The D.C. Circuit denied mandamus in these cases because the Standard
Contract contains afee adjustment provision for delayed performance, seeArticle
IX(B) (“Avoidable Delays’), that “offers a potentially adequate remedy” for
DOE’ sfailure to dispose of SNF by the deadline. Northern Statesl|, 128 F.3d
at 761. Thisstatement, however, cannot be interpreted as vesting the court with
jurisdiction, see United Statesv. Cook County, lllinais, F.3d 1084, 1091-92
(Fed. Cir. 1999), and is not binding because the court has inherent authority to
determine its ownjurisdiction, see Hainesv. Merit Sys. Prot. Bd., 44 F.3d 998,
999 (Fed. Cir. 1995). Moreover, the D.C. Circuit wassilent about Section 119's
effect on this court’s Tucker Act jurisdiction.

Plaintiffs also alege that Eleventh Circuit’s decision in Alabama Power
IS resjudicata ontheissue of jurisdiction. Once again, plaintiffs cite adecision
that supports the court’ s holding that the Federal courts of appeal sare vested with
exclusivejurisdictionover challengesto agency action or inaction under Section
302. Inthat case, the court held that a settlement agreement providing for the
adjustment of one utility’ s fees pursuant to the delayed performance provision of
the Standard Contract was tantamount to an unauthorized expenditure from the
Nuclear Waste Fund (“ Fund”) pursuant to Section302(d). Id., 307 F.3d at 1312-
13. Themain jurisdictional issue raised was the government’ s argument that the
petitionwas untimely pursuant to Section 119 because it was brought more than
180 days after the promulgation of the Standard Contract, which includes the
delayed performance provision. The court disagreed and ruled that the
petitioners were not challenging the validity of the Standard Contract provision
but rather the improper expenditure of Fund monies that stemmed from the fee
adjusment. 1d. at 1311. Accordingly, the Eleventh Circuit expressly asserted
jurisdiction under Section 119 over an agency action made pursuant to Section
302.

Even if the prior decisions of the D.C. and Eleventh Circuits directly
addressed the issue of whether Section 119 limits the court’s Tucker Act
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jurisdiction, they would still have no preclusive effect. “Consent alone gives
jurisdiction to adjudge against a sovereign.” Christopher Village, L.P. v.
United States, 360 F.3d 1319, 1331 (Fed. Cir. 2004). Therefore, the doctrine
of sovereign immunity will override the res judicata effect of aprior decisionif
the “issuing court’ slack of jurisdiction* directly implicat[ es] issues of sovereign
immunity.’” 1d. at 1332 (quoting Int’ | Air Response v. United States, 324 F.3d
1376, 1380 (Fed. Cir. 2003)). The D.C. and Eleventh Circuits lack jurisdiction
over contract claims against the government for money damages, and their
decisions onthiscourt’ s Tucker Act jurisdiction will necessarily involveissues
of sovereign immunity, and, thus, will not have preclusive effect.

Consequently, none of the prior decisions cited by plaintiffs may congtitute
res judicata because they do not address the jurisdictional issues raised by this
opinion with respect to section 119, and even if they did, would not have
preclusive effect since they would implicate issues of sovereign immunity.

Preclusive Effect of Federal Circuit Decisions

Plaintiffs also argue that the court must adhere to the Federal Circuit’s
holding, in Maine Y ankee Atomic Power Co. v. United States, 225 F.3d 1336
(2000), and Northern States Power Co. v. United States, 224 F.3d 1361
(2000) (“Northern States 111”) (decided simultaneoudly), that the Standard

Contract may be enforced by the Court of Federal Claims pursuant to its Tucker
Act jurisdiction.

The only issue directly resolved by the Federal Circuit in Maine Yankee
and Northern States |1l was whether the plaintiff utilities were required to
exhaust the administrative remedies provided by the Standard Contract before
filing suit for breach of contractinthe Court of Federal Claims. The government
argued that the failure to meet the disposal deadline was an avoidable delay for
which the Standard Contract provided a remedy, and, thus, pursuant to the
contract’s dispute clause, the plaintiff utilities were required to file an
administrative claim before bringing suit in the Court of Federal Claims. See
Maine Yankee, 225 F.3d at 1339. The government relied onthe D.C. Circuit’s
decision in Northern States II, which had denied the utilities mandamus
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petitionbecauseapotentially adequate remedy was avail able under the Standard
Contract.

The Federal Circuit instead held that the unavoidable delay provision
applied only to delays occurring post-performance(i.e., delays in the “delivery,
acceptance or transport of [SNF]”). Maine Yankee, 225 F.3d at 1341. The
court noted that the breach of contract claim (identical to plaintiffs' claim here)
“is far broader than one for improper delays by [DOE] in performing its
contractual obligations;” thus, the delay clause could not be “properly read to
cover [that] claim,” id. at 1341-42, and the utilities did not have to exhaust their
administrative remedies before suing for breach of contract in this court. The
court also affirmed the grant of partial summary judgment for breach of contract
based on DOE'’ s failure to meet the January 31, 1998 disposal deadline.

There was no discussion in either case, however, of the jurisdictional
issuesraised by the statutory judicial review provision that is the subject of this
opinion. Asdiscussed extensively inthe OSC, the court isnot bound by previous
exercises of jurisdictionif the power to act was not in question, but only passed
“sub silentio.” Brown Shoe Co. v. United States, 370 U.S. 294, 307 (1962).
Accordingly, these cases are not binding precedent with respect to the court’s
jurisdiction subject to Section 119 of the NWPA.

Judicial estoppel.

Paintiffs also argue that defendant should be judicially estopped from
holding that the appeal s courts have jurisdiction over Standard Contract claims.
See New Hampshire v. Maine, 532 U.S. 742, 749 (2001) (judicial estoppel
“prevents aparty fromprevailing in one phase of a case onanargument and then
relying on a contradictory argument to prevail in another phase’). Defendant’s
prior positions in related litigation are irrelevant because the court raised the
Issue of jurisdiction, sua sponte, and neither defendant’s nor any other party’s
statements or legal positions, even before thiscourt in this case may not bestow
subject matter jurisdiction on this court. See, eg., Soriano, 352 U.S. at 273
(1957) (Court of Federal Clamsisacourtof limited statutory jurisdiction, which
cannot be expanded beyond the bounds established by Congress).
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CONCLUSION

For the reasons discussed above and in the OSC, this court lacks
jurisdiction over plaintiffs’ breach of contract claims.

This court may transfer a case “to any other court in which the action or
appeal could have been brought at the time it was filed or noticed.” 28 U.S.C.
8 1631. These transfer decisions are discretionary. See LeBlanc v. United
States, 50 F.3d 1025, 1031 (Fed. Cir. 1995). The court is not aware of any
reason to doubt that a transfer to the United States Court of Appeals for the
District of Columbia Circuit would be permitted, but has discovered no case
discussing such atransfer.

Accordingly, plaintiffsFloridaPower and Duke Power’ sbreach of contract
clams are transferredtothe D.C. Circuit becausethey werefiled within 180 days
of the standard contract’s January 31, 1998 disposal deadline, and thus were
timely pursuant to Section 119.

Plaintiffs Nebraska Power and PSEG’ sbreach of contract claims, however,
cannot be transferred because they were filed in 2001 and, thus, could not have
been filed inthe D.C. Circuit at the time they werefiled in this court. Therefore,
Nebraska Power and PSEG’ s breach of contract claims are dismissed.

A fina transfer decision may be appealed to the Federal Circuit under 28
U.S.C. § 1295(a)(3). Alternatively, the claims court may seek an interlocutory
decision by the appellate court, pursuant to 28 U.S.C. §1292(c)(1), if it certifies
“a controlling question of law . . . with respect to which there is a substantial
ground for difference of opinion” and that an immediate appeal from that order
“may materially advance the ultimate termination of thelitigation.” 28 U.S.C. 8§
1292(d). District courts may certify interlocutory orders under a similar
procedure. See 28 U.S.C. § 1292(b).

Unlike whenadistrict court’ sgrant or denial of a motion to transfer to this

court is appealed, the proceedings before this court are not automatically stayed
pending decision by the Federal Circuit on a certified question, even if the
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questionregardsatransfer. Compare 28U.S.C. §1292(d)(4)(B) (whenamotion
to transfer an action to the Court of Federal Claims isfiled inadistrict court, no
further proceedings shall be taken in the district court until 60 days after the
[district] court has ruled uponthe motion) with 28 U.S.C. § 1292(d)(3) (granting
stay pending appeal of certified question iswithin discretion of the court).

Thisopinionraises*acontrolling questionof law . . . with respecttowhich
there is a substantial ground for difference of opinion” and that an immediate
appeal fromthisopinion*“may materially advance the ultimate termination” of the
litigation.” 28 U.S.C. §1292(d). Thejurisdictional issuesraised inthisopinion
couldresolvethe more than 65 cases all eging breach of the Standard Contractfor
the government’ s failure to accept civilian SNF by the disposal deadline now
pending before the court. Therefore, consistent with the plaintiffs guidance in
thelr responses to the October 14, 2004 show cause order, the court certifiesthis
opinion so that the parties may bring an interlocutory appeal to the Federal
Circuit, pursuant to 28 U.S.C. § 1292(c)(1).

Plaintiffs’ remaining clams are STAYED pending resolution of the
jurisdictional issues raised in this opinion on appeal.

g/ Diane Gilbert Sypolt
DIANE GILBERT SYPOLT

Judge, U.S. Court of Federa Claims
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ORDER TO SHOW CAUSE
AND FOR ADDITIONAL BRIEFING

Plaintiffs, the Florida Power and Light Company (“ Florida Power”), Duke
Power (“Duke Power”), the Nebraska Public Power District (“Nebraska
Power”) and PSEG Nuclear, L.L.C. (*PSEG”") areamong 65 civiliantitle-owners
or generators of nuclear waste (“ utilities”) and other interested parties that have
sued defendant, the U.S. Department of Energy (“DOE”), alleging that DOE
breached a “ Standard Contract” to begin disposing of their nuclear waste in a
permanent deep geologic system (“repository”) before a January 31, 1998
deadline (“disposal deadline”’) established in the Nuclear Waste Policy Act of
1982 (“NWPA” or “Act”). See Section 302(a)(5)(B).%2

The court is bound to raise and decide, sua sponte, as a threshold matter,
the existence of subject-matter jurisdiction, see Kontrick v. Ryan, 540U.S.443,
124 S.Ct. 906, 915 (2004) (citing Mansfield, C. & L.M. Ry. Co. v. Swan, 111
U.S. 378, 382 (1884) (challenge to afederal court’s subject-matter jurisdiction
may be made at any stage of the proceedings and the court should raise the
question sua sponte)), Arctic Corner, Inc. v. United States, 845F.2d 999, 1000
(Fed. Cir. 1988) (“A court may and should raise the question of itsjurisdiction
sua sponte at any time it appearsin doubt”).

\1 SeePub. L. No. 97-425, 96 Stat. 2201-2263, codified at 42 U.S.C. 88
10101-10126 (January 7, 1983). Sectionreferencesthroughout aretothe NWPA.

\2 Section 302(a)(5) provides that (emphases added):

“(A) following commencement of operation of a repository, the
Secretary shall take title of the [SNF] involved as expeditiously as
practicable upon the request of the generator or owner such [SNF],”);
and

(B) in return for the payment of fees established by this section, the

Secretary, beginning not later than January 31, 1998, will dispose of the
[SNF] as provided in this sub-title.”
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Plaintiffs bear the burden of establishing federal jurisdiction. See Steel
Co. v. Citizensfor a Better Env’t, 523 U.S. 83, 104 (1998); Warth v. Seldin,
422 U.S.490, 518 (1975); McNutt v. Gen. M otor s Acceptance Corp., 298 U.S.
178, 189 (1936); Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377
(Fed. Cir. 1998).

Plaintiffs therefore shall show cause, on or before November 12, 2004,
why, for the reasons raised or discussed below, their complaints should not be
dismissed for lack of subject-matter jurisdiction.

|. INTRODUCTION

As damages for DOE’ s breach of the disposal deadline, plaintiffs claim
entitlement to the costs of storing spent nuclear fuel (“SNF’) and/or high-level
radioactive waste (“HLW”) (collectively, “SNF,” or “nuclear waste”) at their
eight reactor sites after January 31, 1998. They also seek compensation for a
taking of property inviolation of their Fifth Amendment rights. FloridaPower’s
June 8, 1998, complaint demands damages of over $300 million; Duke Power
seeks over $ 1 hillion in damages; and Nebraska Power and PSEG each claim
amounts to be determined at trial .2

\3 Industry representatives have estimated that the damage claims in this
court may exceed $50 hillion. See Nuclear Waste Palicy Act of 1999: Hearing
on H.R. 45 Before Subcomm. on Energy and Power of House Committee on
Commerce, 106th Cong. 108, 223 (1999) (Statement of David W. Joos, CEO of
Consumers Energy, for the Nuclear Energy Ingtitute). The government estimates
its exposure as approximately $2 billion. See GENERAL ACCOUNTING OFFICE,
NUCLEAR WASTE: TECHNICAL, SCHEDULE, AND COST UNCERTAINTIES OF THE
Y UCCA MOUNTAIN REPOSITORY PROJECT (“GAO Report”) at 2 (2001). At the
end of Fiscal Y ear 2002, the balance for the civilian portionof the Nuclear Waste
Fund was $13.4 billion, and the utilities owed an additional $3 billion in fees.
See OFFICEOF CIVILIAN RADIOACTIVEWASTEMANAGEMENT (“ OCRWM™), 2002
ANN. REP. 41, 43. Thus, payment of the damages estimated to be due to the

(continued...)
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Commercial nuclear waste inthis country currently is stored, on-site, at 72
power plants and two small central storage facilities® A few of the sites, such
asthe Yankee Rowe, Maine Y ankee, and HaddamNeck sites, no longer support
operating reactors. See’Y ankee Atomic Elec. Co.v.UnitedStates, No. 98-126
(Fed. Cl. filed Feb. 18, 1998)

In the NWPA, Congress directed DOE to enter into contracts with the
utilities for the “acceptance of title, subsequent transportation, and disposal” of
SNF. The contracts were required “to provide for the payment to the Secretary
of fees . . . . sufficient to offset expenditures’ of building a repository for
disposing of SNF (originally two were contemplated). DOE was required to
“begin to dispose of” the utilities SNF by January 31, 1998. See Section
302(a)(5)(B). Two categories of fees, both based on electrical production, but
at different per-kilowatt-hour rates, are authorized. One is based on pre-Act
production, see Section 302(a)(2); the other on post-Act production, see Section
302(a)(3). Both must be deposited into the nuclear waste fund (“Fund”)
established by Section 302(c).

DOE published the contract authorized by Section 302(a)(1), which it
termed a “Standard Contract” for public comment, in accordance with the
procedures established in the Administrative Procedures Act (“APA”) for
substantive rulemakingsrequiring “ notice, hearing, and comment.” See5U.S.C.
8§ 553.

The Act and the Standard Contract do not mentionthetwoterms at issuein
this case—a minimum SNF acceptance rate, or the imposition of penalties for
DOE'’s failure to meet the January 31, 1998 deadline. That is because DOE
explicitly regjected, including inthe final rule, repeated requests fromthe utilities

\3(...continued)
nuclear utilities from the Fund might well bankrupt the Fund.

M4 See CONGRESSIONAL RESEARCH SERVICE, ISSUE BRIEF: CIVILIAN
NUCLEAR WASTE DisPosaL 6 (updated 2003); OCRWM, TOTAL SYSTEM
DESCRIPTION, Revision 2, 11 (2001).
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and their trade groups, during and even before the public rule-making, that these
terms (including penalties in the form of storage costs) be included.®

Given the dire consequences for a utility refusing to sgn, the Act
“effectively made entry into such[standard] contracts mandatory.”¢ See Maine
Yankee Atomic Power Co. v. United States, 225 F.3d 1336, 1337 (Fed. Cir.
2000) (citing Section 302(b)(1)(A) (“Advance Contracting Requirement”)).
Unsurprisingly, al of the utilities signed the contract before the six-month post-
Act deadline expired.

In a Notice published for comment on May 25, 1994, and made final on
May 3, 1995, but subsequently vacated by the D.C. Circuit,'® DOE announced
that neither a monitored retrievable storage (“MRS”) facility nor a repository
would be available by January 31, 1998, and that the acceptance of waste for
disposal at arepository would not begin before 2010.

\S See Appendix to Defendant’s Motionfor Partial Summary Judgment on
Rate of Acceptance (“App., Def.’s MPSYRate’) at 1-120.

\6 The adverse consequences of autility not signing acontract included an
absolute bar ondisposing of its SNF in the repository, see Section302(b)(2), and
possible Nuclear Regulatory Commission (“NRC” or “Commission”) denia of
the issuance or renewal of an operating license. See Section 302(b)(1)(B).

\7 See 59 Fed. Reg. 27,007 (May 25, 1994) (“Notice of Inquiry: Waste
Acceptance Issues’).

\8 See 60 Fed. Reg. 21,793 (May 3, 1995) (“Final Interpretation of
Nuclear Waste Acceptance Issues’).

\9 Seelndiana Michigan Power Co. v. DOE, 88 F.3d 1272, 1277 (D.C.
Cir. 1996).
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[I. PENDING MOTIONS

The following motions are before the court:

A. Greater than Class C Waste

Defendant has moved for partial summary judgment that Greater thanClass
C ("*GTCC”) wasteis not covered by the Standard Contract.

Plaintiffs deny both that they have asserted such a claim and that they
currently store suchwaste at their reactor sites? Plaintiffs’ amended complaint
does not mention GTCC waste, only SNF, and there isno evidence that plaintiffs
ever requested DOE to dispose of it. Defendant concedes these points.

Paintiffsurgedenial of the GTCC motionfor lack of acaseor controversy;
becauseit requests an advisory opinion or declaratory judgment, neither of which
this court may issue; and because it is not ripe. These bars to jurisdiction are
recognized by this court. See, eq., United Pub. Workersv. Mitchell, 330 U.S.
75, 89 (1947); Hayburn’s Case, 2 Dall. (2 U.S.) 409 (1792); Abbott L abs. v.
Gardner, 387 U.S. 136, 148-49 (1967) .

Defendant states that many plaintiff utilities, in their interrogatory
responses, asserted that the NRC had determined that GTCC waste constituted
HLW. Defendant denies these assertions, and expressly declares, instead, that
GTCC waste is not HLW. Defendant claims that the GTCC issue is ripe for
judicial review as “purely legal,” and that withholding a decision would cause
“hardship” because the government must know whether it is obligated to accept
GTCC when planning a proper waste acceptance schedule.

\10 Inresponseto defendant’ sinterrogatories, plaintiffsForidaPower and
Duke indicated that decommissioning of their nuclear reactors will generate
GTCC waste.
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Giventhe procedural uncertaintiesattending thejurisdictional issuesraised
by thisorder, the court STAY Sdecision ondefendant’s GTCC motionuntil ithas
considered the responses to this show cause order.

B. Takings Claim

Defendant hasmoved to dismissplaintiffs’ Fifth Amendment compensation
clamsfor failure to state a claim uponwhich relief can be granted, arguing that
plaintiffs may not maintain takings claims while they are pursuing breach of
contract claims.

MPaintiffs do notidentify clearly the property interests alleged to have been
taken by the DOE’s failure to dispose of its SNF, or a coherent basis for
distinguishing such interests fromthose subject to their breach of contract claim.
Cf. Conleyv. Gibson, 355 U.S. 41, 47 (1957) (complaint must give either “fair
notice” of what plaintiff’ s taking claimis, or “the grounds uponwhichit rests’).
Although “‘interference with rights voluntarily created by contract generally
gives rise to abreach of contract, not a taking[s], claim,”” see Detroit Edison
Co. v. United States, 56 Fed. Cl. 299, 302-03 (2003) (quoting Hughes
Communications Galaxy, Inc.v. United States, 271 F.3d 1060, 1070 (Fed. Cir.
2001)), it is not entirely clear to the court which interests are being claimed as
property rights and how the government actions at issue here affected them.

Given their amorphous qudity, the court also STAYS decision on the
takings claims until it has decided the jurisdictional issuesraised in this order.

C. Post-1998 SNF Acceptance Rate

Defendant has moved for partial summary judgment that the correct rate of
acceptance for determining damages for breach of the disposal deadline, isthe
rate established by DOE in accordancewith the acceptance approval procedures
that are mandated by Section 302(a)(6) of the Standard Contract (“ The Secretary
shall establish in writing criteria setting forth the terms and conditions under
which such disposal services shall be made available.”)
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Invoking the doctrine of contra proferentum 1 (which holds that latent
contract ambiguities must be construed against the drafter), plaintiffs argue that
the acceptancerate is a“missing or omitted term” justifying the court’ s supplying
or imposing anextra-contractual “reasonable” rate, apparently without regard to:
(1) the parol evidence rule, (2) the inclusion in the contract of an integration
clause, or (3) the contemporaneous written (and published) evidence that DOE
did not intend, but rather refuted, expressly, the idea of including any particular
acceptancerate inthe Standard Contract, or prescribing damagesfor missing the
1998 deadline. See App., Def.’s MPSJRate at 1-120.

MPaintiffs request that the contract be reformed to provide an allegedly
“reasonable” post-1998 annual industry-wide acceptance rate of 3,000 metric
tons of uranium(“MTUS”) per annum, based on (1) legislative history suggesting
an intent to dispose of enough SNF to eliminate the backlog of waste already
stored on-site and (2) an informal goal or guideline of 3,000 MTUs, which
apparently was used by certain DOE staff for planning purposes, to calculate
disposal of all SNF generated by 2020, under the following assumptions: (1) that
130,000 MTUs of SNF remained to be disposed of; (2) that a second repository
would be available in 2006; and (3) that all such SNF would be disposed of by
2031. See App., Def.’s MPSJ/Rate at 198, 201-02 (1985 Mission Plan for the
Civilian Radioactive Waste Management Program) 2

\11 The nuclear industry’s unusually active participation in the drafting
process, see Amended Supplemental App., Def.’s MPSJ/Rate at 612, 613, 622-
65, appears to supply the negotiationthat ordinarily is deemed to be lacking for
purposes of imposing the rule of contra proferentum. See Commonwealth
EdisonCo., 88-2BCA 120,711 (February 25, 1988) (citing Tulelakelrrigation
District v. United States 342 F.2d 447( Ct. Cl. 1965)).

\12 Plaintiffs appear to provide no objective basis for this reformation,
relying instead on equitable principles and a widely-shared impression, among
jurists and others, that the agency should be punished for transgressing against
public safety. None of the demanded termsisfound in the contract; and itisclear
that the parties shared no meeting of the minds regarding those terms, as was

(continued...)
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Defendant, on the other hand, argues that the acceptance rate must reflect
only those amounts and times that DOE actually approved, inaccordancewith the
Standard Contract’s detailed, statutorily-required acceptance procedures, and
published at 10 C.F.R. §961.11 (“ Standard Contract”), Article VI (“ Criteriafor
Disposal”).

Under the Standard Contract’s disposal criteria, each utility wishing
disposal services was required to submit annually a delivery commitment
schedule(*DCS”), requesting theamountsit wished DOE to accept, for tenyears,
from 1998 to 2007 (the anticipated date when interim storage would become
avallable). The DCSs were based on DOE's Annual Capacity Reports
(“ACRs’), which assumed that no repository would become available before
2007 and that the capacity of the interim repository would be limited to 10,000
MTUs of MRS, as the 1987 amendments to the Act required2 See App. Def.’s
MPSJRate at 223.

Notwithstandingits objectionsto plaintiffs useof anextra-contractual rate,
defendant, in the alternative, also advances such arate. The government’s rate
iIsbased onthe ACRs. DOE claimsthat it intended an initial rate of 400 MTUS,
which would “ramp up” to 900 MTUs inthe third year of waste disposal. App.,

\12(...continued)
made clear to all during contract negotiations. See Am. Telephone and
Telegraph Company v. United States 307 F.3d 1374, 1381 (Fed. Cir. 2002),
reh’'g en banc denied (Jan. 27, 2003) (“The purpose and function of the
reformation of acontract isto makeit reflect the true agreement of the partieson
which there was a meeting of the minds.” (quoting Am. President L ines, Ltd. v.
United States 821 F.2d 1571, 1582 (Fed. Cir. 1987))).

\13 Congress authorized the development of temporary monitored
retrievable storage (“MRS’) facilitiesin the Nuclear Waste Policy Amendments
of 1987. See Pub. L. No. 100-203, 101 Stat. 1330. However,theMRS' capacity
was limited to 10,000 MTUSs, inthe expressed interest of ensuring that the MRS
would not substitute for, or steal momentumfrom, the devel opment of apermanent
repository. See 42 U.S.C. § 10168(d)(3).
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Def.’ sMPSJYRate at 223, 234, 238-39 (1991, 1992, and 1995 ACRs). Defendant
arguesthat each plaintiff’ s measure of recovery should be limited to the costs of
storage for the amounts of SNF in their respective DCSsthat were approved by
DOE.

D. Jurisdiction

| nteresting though these acceptance rate and breach of contract arguments
may be, however, the court may not reach their merits if it lacks subject-matter
jurisdiction over plaintiffs’ claims. See Steel Co., 523 U.S. at 94; see also
Nippon Steel Corp. v. United States, 219 F.3d 1348, 1352 (Fed. Cir. 2000).
It appears to this court, for many internally-reinforcing reasons, that subject-
matter jurisdiction over plaintiffs present challenge to DOE’s actions properly
lies elsewhere.

The principal reasonfor thisconclusion, whichis elaborated within, is that
Congress intended Section 119 of the Act to impart original and exclusive
jurisdiction to entertain challengesto the Secretary’ s action or failure to take an
action required by Title Il of the Act to the appropriate U.S. Circuit Courts of
Appeals(or theD.C. Circuit). TheD.C. Circuit, whichwasthefirst court to hear
achallenge to the Act, so held in 1985, see Gen. Elec. Uranium Mgmt. Corp.
v. DOE, 764 F.2d 896 (D.C.Cir. 1985), and, with one notable exception, see
Wisconsin Elec. Power Co. v. DOE, 211 F.3d 646 (D.C. Cir. 2000)
(“Wisconsin Electric 117), has continued so to hold.

Onitsface, Section 119 does not appear to encompass challenges to DOE
actions under Title 111 of the Act, or, what is of greatest interest here, to Section
302(a)(5) thereunder. However, a literal reading of the errors and ambiguities
in Title 111 and the anomalous lack of any jurisdictional forum or procedures for
challenging Title I11 actions, create aresult so unlikely as to justify resort to the
legidlative history.

The overall structure and purposes of the datute, its text, and the

legidlative history indicate that thefailureto carry over the Section 119 reference
when Section 302 was moved fromTitlel, Subtitle A, to anewly-created titlelll,
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during thelegidlativedrafting process, was due to aninadvertent drafting mistake
or oversight. It appears obvious that a litera reading of Section 119, which
would result in the bifurcation of review between atrial and appellate court,
would sorely frustrate the purposesof the Act, by retarding resol ution of disputes
and thus delaying completion of the repository. Moreover, athough the Act
clearly contemplatesa“contract,” it just as clearly did not provide for review of
that contract in the usual forum, the Court of Federal Claims.

The court therefore, as further discussed below, concludes that plaintiffs
claims, that DOE did not comply with the Standard Contract under Title I11, or
with Section 302, or, more particularly, with the deadline for SNF disposal in
Section 302(a)(5)(B), must be brought in a Federal court of appeals, regardless
of whether damages are sought for the breach.

Another reason it appears improbabl e that Congress would have intended
to place these claims under this court’s Tucker Act contract jurisdiction is that,
notwithstanding its label, the “ Standard Contract,” is smply, as amatter of logic
and under usual definitions of a contract, a regulation. See Commonwealth
Edison Co. v. DOE, 877 F.2d 1042, 1045 (D.C. Cir. 1989) (“the mere
appearance of a standard form in the Code of Federal Regulations does not
perforceeliminateits identity asacontract. . . .wefind that the Standard Contract
... should be viewed as aregulation. [The specification in the Act of contracts
for the payment of fees| is amatter of form rather than content.”). As such, the
agency’s breach is remediable, either by a circuit court of appeals, or the
legidlature. This may be inferred both from the means by which the utilities
entered into the Standard Contract (under threat of losing repository use, and an
NRC license), and the manner in which it was promulgated (as a public rule-
making). It also is evidenced by the absence of virtualy any essential element
of an enforceable government contract (meeting of the minds, consideration,
authorization by Congress, etc.). Thecontract element most glaringinitsabsence
here is Congress contractual intent, which is particularly significant in
government contract cases, inwhich the government’ sintent to be bound must be
clear. DOE refused to enter into a contract setting an acceptance rate, or for
storage cost damages, and it appears inconceivable that Congress would have
done so, for the reasons discussed infra.
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Finally, the court’ s painstaking review of the Actand its legislative history
reveals no suggestion that Congress or DOE intended, foresaw, or could have
foreseen (as would be necessary to impose on either a contractual obligation to
pay the breach damagesrequested here) that missing the 1998 deadline in Section
302(a)(5) would subject the government to such damages.

Rather, Congress was well-aware, giventhe overly-ambitious milestones
for site characterization and approval, NRC licensing, and the novelty of the
undertaking, of the substantial likelihood that DOE would miss a1998 deadline
to begin accepting SNF. It also is highly unlikely (and there is no contrary
evidence in the legidative history) that Congress (or DOE) intended that such a
failure would entitle the utilities to storage costs in an amount so large as to
endanger the central purpose of the Act, particularly when there was no urgent
safety reason to emplace the SNF, since continued on-site storage, even for
several decades, was not viewed as particularly risky at the time the Act was
passed.

Finally, and crucialy, no storage cost damages of the type sought here
could conceivably have been anticipated by Congress, or the DOE, because
Section302(a)(5) clearly, twice, conditions DOE’ sobligationto beginto dispose
of SNF by the deadline on the existence of an operational repository, ready for
emplacement of SNF.

Onthispoint, this court respectfully disagrees withtheinterpretationgiven
to Section 302(a)(5) by the D.C. Circuit in Indiana Michigan Power Co. v.
DOE, 88 F.3d 1272, 1275-77 (D.C. Cir. 1996), which held that breach of the
looming disposal deadline was not conditioned upon the existence of an
operational repository capable of emplacing SNF.

The logical order of theactions described in subparagraphs (A) and (B) of
Section302(a)(5), intheopinionof thiscourt, unfoldsinfivechronological steps.
Under Section 302(a)(5)(A): 1) arepository commences operations, 2) a utility
requests removal of SNF, and 3) the government takes title to the SNF identified
by the utility. Then, under Section302(a)(5)(B): 4) the utility pays all fees due,
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and 5) disposal (emplacement in a repository) of the utility’s SNF begins, not
later than January 31, 1998.

Thecourtinlndiana Michigan concluded that the explanationadvanced by
DOE and this court would write out of the statute the deadline date. However,
that would occur only when, as here, construction of the repository lagged
significantly behind schedule—more than ten years behind in 1998. Had the
repository been completed and become operational on schedule, or even
approximately on schedule, the 1998 date would have served simply as a
direction that DOE to begin emplacing SNF by then.

The D.C. Circuit also reasoned that an operational repository was
unnecessary before acceptance could begin because subpar. (A) dealsonly with
title to SNF, and is independent of subpar. (B), which conditions the obligation
to accept SNF on DOE’ s ability to “dispose of” it. Thecircuit court decided that
“dispose of” did not mean “emplacement in a repository” (as “disposal” is
defined in the Act) since it was not separately defined in the Act and had a
different dictionary definition.

This court, again, respectfully disagrees. Both of these terms are used
extensvely, and interchangeably, throughout the statute, and have the same
meaning. See, e.g., Section 302(a)(6); Section 302(b)(1)(B), (b)(2), and (b)(4)
(two terms describe similar situations), and, e.q., Section 111(b)(1)( “disposed
of” consistently paired with qualifier “in a repository.” Moreover, under
common dictionary usage, “disposal” isthe “base word” of a family of words,
including “dispose,” which is merely the verb formof the noun“disposal.” See
MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 15a, 335 (10th ed. 2001)
(Explanatory Notes; definition of “disposal” and “dispose”).

[1I. BACKGROUND

The following summarizes technical and historical information regarding
the purposes and operation of the NWPA and of the Standard Contract. The
information derives primarily from the legidative history of the Act; reports by
the principal agenciesinvolved in administering the Act—DOE, NRC, and the
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Genera Accounting Office (“GAQ”"); and the administrative record of the 1983
rule-making, as set out in the parties’ appendices. The court also occasionally
refers to public information disseminated by recognized experts in the field of
nuclear waste.

The jurisdictional determination, nevertheless, depends primarily on the
court’slega analysis of the NWPA, the Act’ s legidative history, the regulation
and rule-making, case law, and other customary legal sources.

A. Technology

To accomplish nuclear generation of electrical power, 12-14 foot metal
rods containing uranium oxide pellets are bundled into “assemblies,” of about 1
MTU each, and placed inanuclear reactor core, where the heat produced through
fission is converted to steam to drive turbines that generate electricity.

Within 12 to 18 months, the uranium becomesinefficient, the reactor is shut
down, and the old assemblies containing SNF are removed and, most frequently,
placed, on-site, into so-called “wet” basins of water, or pools, typically 80 by
40 feet, where the SNF must cool for at least five years.

Thevolume of SNF issurprisingly small, duetoits great density. Thus, the
entire amount of nuclear waste ever produced in this country may be stored on a
single football field, fifteen feet degp. See OCRWM, FACT SHEET: WHAT ARE
SPENT NUCLEAR FUEL AND HIGH-LEVEL RADIOACTIVE WASTE? (2003).

Throughre-racking and consolidation, theoriginal capacity of the poolshas
morethandoubled. DOE, FINAL VERSION DRY CASK STORAGE STUDY/RW-0220
(“Dry Cask Storage Study”) 1-4 (1989). However, therearetechnical limitations
onadding new poolsat some sites. SeeH.R. Rer. No. 97-785 (“Report onH.R.
6598"), pt. 1, at 41 (1982).

Increasingly, since even before passage of the Act, dry-cask storage has

been used. Id. “Dry-casks have the advantage of providing storage capacity on
amodular basig[;] [l]arge construction expenditureswill not be necessary;” and
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“their safety has been demonstrated.” Id. Currently, 18 reactors use dry cask
storage, and 14 more planto. See Mike Adams, Radioactive Wastes. The Risks
on the Rails, BALT. SUN, Feb. 11, 2002, at A1 (comments of Mitch Berger,
gpokesman for the Nuclear Energy Institute).

A typical dry-cask, 18 feet in length and 8-9 feetin diameter, can store up
to 25 MTUs (dlightly more than the average reactor’s annual SNF output) and
costs between $500 thousand and $1 million. See Dry Cask Storage Study at |-
50, 51; NUCLEAR ENERGY INSTITUTE, USED NUCLEARFUEL: HANDLED WITH CARE
4 (1999).

A “pad” the size of afootball field can hold up to 72 casks, or almost afull
year of the entire industry’ s SNF production. See Matthew L. Wald, New Focus
on Old Nuclear Problem, N.Y. TIMES, June 4, 2001, at A14. One reactor site,
which coversat |east several acres, thus would have ample storage space for the
reactor’s lifetime SNF outpui.

The nation’s 103 commercial nuclear power plants, which provide about
20% of U.S. electrical generating capacity, annually discharge approximately
2,000 MTUs of waste. See CONGRESSIONAL RESEARCH SERVICE, |SSUE BRIEF
FOR CONGRESS. CIVILIAN NUCLEAR WASTE DisPosAL 6 (updated 2003). By
1998, over 36,700 MTUs of SNF had been produced. See ENERGY
INFORMATION ADMINISTRATION, FORM RW-859: NUCLEAR FUEL DATA (1998).
By late 2002, 45,000 MTUs were stored on-site. Thetotal by theend of 2010is
edtimated at 62,000 MTUs. By 2042, when these plants are to be
decommissioned, SNF accumulation should total between 86,000 and 105,000
MTUEs, if license renewal s continue at their current pace.\¥ See OCRWM, SPENT
FUEL STORAGEREQUIREMENTS 1994-2042 2.3, 4.4 (1995); OCRWM, 2001 ANN.
Rep. C-1.

\14 License renewal applications have been submitted for more than half
of the nation's operating civilian nuclear reactors. See XCEL ENERGY, 2002
RESOURCE PLAN 82.
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The SNF expected to be generated through the planned 2010 repository
completion date will almost equal the planned 63,000 MTUY® capacity of the
proposed Y ucca Mountain repository.

At the 3,000 MTU-per-year acceptance rate, as justified by the utilities
(consisting theoretically of 2,000 MTUs per-year of currently-generated SNF,
plus 1,000 MTUs per year of thebacklog), it would take over 36 yearsto dispose
of the 36,700 MTUs stored on-site as of January, 1998.2¢ Had disposal begunin
January 1998, by 2019, 21 years later, 42,000 MTUs of the annual SNF
production at the 2,000 per annum rate would have been disposed of, but only
21,000 MTUs of the “backlog.” Thiswould exhaust the 63,000-MTU capacity
of the repository and leave over 15,700 MTUs stored on-site.  Unless another
repository is built before 2019, which seems unlikely, Y ucca Mountain not yet
being licensed, and no site selection for another repository having commenced,
even if DOE had begun to dispose of SNF at plaintiff’ s desired acceptance rate
beginning in January 31, 1998, some quantity of SNF would remain at the reactor
sites for the foreseeable future.

The authorization of research and incentives to increase on-site storage,
such as re-racking and dry cask use, in Title Il of the Act, see Section 218(a),
suggests that Congress may have been aware that some amount of SNF might
remain on-site after repository completion. Congress indisputably understood
this likelihood when enacting the 1987 Amendments to the NWPA, which
rescinded DOE’ sauthority to devel op additional repositories and permitted only

\15 By statute, the repository capacity islimited to 70,000 MTUs. See42
U.S.C. §10134(d). However, 7,000 MTUs have been reserved for government-
produced nuclear waste. See OCWRM 2001 ANN. Rep. C-1.

\16 Despite the implication of plaintiffs acceptance rate arguments, the
2,000 MTUs in annually-generated SNF cannot be takeneach year, and will not
actually diminish the current SNF production asit must remain in cooling pools
for at least five years after removal from the reactor. See Dry Cask Storage
Study 1-96, 97 (SNF stored in dry-cask emit acceptable radiation doses after
being cooled in apool for at least five years).
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up to 10,000 MTUs of storage in MRS facilities. See 42 U.S.C. 88 10168(d),
10172a. Fortunately, it appears that the utilities, up until now, have developed
sufficient additional on-site storage capacity to meet their needs. no reactor has
been shut downfor lack of storage, and no utility has requested DOE to provide
the interim off-site storage capacity authorized by Section135 (up to 1,900 MTUs
of storage capacity, either in a Federal facility, mobile cask, or similar
equipment, or on-site, in storage constructed by DOE).

B. History of the Nuclear Waste Policy Act

Whenthefirst nuclear power plants beganto operate inthelate 1950’s, re-
processing was expected both to eliminate storage and disposal problems and to
offset any associated expense. See SEN. REP. NO. 96-548 (“Reporton S. 2189”)
at 13(1980). By the mid-seventies, however, it become clear that re-processing
would not be “aviable industry” in the United States. H.R. Rep. No. 97-491
(“Report on H.R. 3809”), pt. 1, at 2 (1982), reprinted in 1982 U.S.C.C.A.N.
3792. Nuclear utilities began to complain that their plants would run out of
storage space. In the wake of incidents such as the allegedly nearly-disastrous
errors at Three-Mile Idand, the public, too, expressed quams about long-term
storage. See Report on S. 2189 at 10.

Concerned that increasingly negative public opinionmightimperil the very
survival of the nuclear industry, Congress in the late 1970’ s began to consider
legislationto deal with nuclear waste disposal \Z After several false starts, see,
eg., S. 1119, 96th Cong. (1979), S. 2189, 96th Cong. (1980), H.R. 7418, 96th
Cong. (1980), the NWPA was enacted in 1983.

\17 Dr. Victor Gilinsky, aformer NRC commissioner under both President
Ford and President Carter, recently testified that the post-1975 move to the
permanent geol ogic repository concept “was done, not to protect public safety in
the distant future, but to protect the licensing of nuclear plants against then-
ongoing court challengesby environmental activists and other opponents.” Y ucca
Mountain Repository Development: Hearing on S.J. Res. 34 Before Senate
Comm. on Energy and Natural Resources, 107th Cong. 75 (2002).
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The principa purposes of the Act, and those relevant to this order are:

1. To recommend, characterize, and obtain approvals for repository
sites from several Federal agencies, the state Governor, neighboring
Indiantribes, Congress and the President, and to build tworepositories.
See Subtitle A (“Repositories for Disposal of High-Level Radioactive
Waste and Spent Nuclear Fuel”) of Title | (“Disposal and Storage of

[SNF]").

2. To encourage the effective use of storage, on-site and, as necessary,
at interim facilities, of up to 1,900 MTUs of SNF. SeeTitlel, Subtitle
B (“Interim Storage Program™).

3. To prepare adraft “Mission Plan” for Congress, reporting extensive
scientific, engineering, financial, political, and institutional information,
including repository capacity. SeeTitlel1l (*Other Provisions Related
to Nuclear Waste”), Section 301.

4. Toenter into contractswith utilities, see Section302(a)(1), providing
that, “following commencement of operation of a repository,” DOE
would take title to and “begin to dispose of” their SNF, “in return for”
fees required to “offset repository construction costs,” beginning not
later than January 31, 1998. See Section 302(a)(5) (emphasis added).

5. To set utility fees, to be paid into a Nuclear Waste Fund (* Fund™)
established to underwrite “radioactive waste disposal activities.”
Sections 302(a)(2)-(4),(c),(d).

C._On-dite Storage Risks

Nuclear waste indisputably is extremely hazardous and must be contained

properly. Information regarding the degree and immediacy of risks posed by
continued on-site storage, i.e., whether delay may increase risks, appears
essential to anunderstanding of Congressional intent asto remedies and judicial
review of DOE’ sfailureto meet adeadline to beginto dispose of nuclear waste.

-32-



During and even before consideration of the Act, Congress, and interested
regulators, contemporary scientists, and industry representatives clearly were
aware of prominent and credibl e reports agreeing that on-site storage of nuclear
waste did not pose any risk to human hedlth or safety, or the safety of the
environment, within the following twenty years, and possibly not for 70 years.

TheNRC' 1984 “Waste Confidence Decision,” whichwas prepared at the
D.C. Circuit's 1979 direction, to evaluate whether alternative disposal
technology might become available before the utilities' licenses expired, and
whether waste might be stored safely on-site until then, see Minnesotav. NRC,
602 F.2d 412, 416-17 (D.C. Cir. 1979), concluded that “ experience with spent
fuel storage provides an adequate basis for confidence in the continued safe
storage of spent fuel in water pools either at or away from the reactor site for at
least 30 years after expiration of the plant’ s[40-year] license,” see 49 Fed. Reg.
34658, 34683, n. 20 (August 31, 1984), codified at 10 C.F.R. Parts 50 and 5118

TheNRC'’ sconclusionthat extended on-site storage posed minimal adverse
effects on safety and the environment was based on the Commission’s
“experience in more than 80 individual evaluations of the safety of spent fuel
storage.” See 49 Fed. Reg. 34680. The Waste Confidence Decision justified
Issuance of numerous license amendments allowing expansion of on-site storage
by re-racking within wet fuel pools and using dry-cask storage. See Report on
H.R. 3809, pt. 1, at 37 (advancesin“at-reactor storage technology” obviate need
for additional centralized interim storage capacity).

Prior to the enactment of the NWPA, Rep. Edward J. Markey opposed the
repository solution on similar grounds: “it should be stated with perfect clarity
that thereis no short-term interimnuclear waste storage problem. Technology is

\18 The view that continued on-site storage is not unduly hazardous was
reiterated recently by the former chairman of the NRC, Richard Meserve, who
concluded that “we have the capacity to store [ SNF] safely [on-site] for aperiod
of decades.” See Press Release, Nevada Gov. Kenny Guinn, NRC, Nuclear
Industry Admit Yucca Mountain Not Necessary, (March 19, 2002),
(http://www.state.nv.us/nucwaste/ news2002/nn11721.htm).
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presently available to storewaste whichison-hand . . . and will be generated in
the next few years.” See Report on H.R. 6598, pt. 1, at 118 (dissenting view).

In 1981, the former chairman of Carolina Power & Light, Sherwood H.
Smith, Jr., also testified that surface and near-surface means of storage could be
used into the indefinite future. See Radioactive Waste L egidation: Hearings on
H.R. 1993, H.R. 2800, H.R. 2840, H.R. 2881, H.R. 3809 Before the Subcomm.
on Nuclear Regulation of the Senate Comm. on Interior and Insular Affairs, 97th
Cong. 304 (1981).

Inaddition, thelegidlative histories of the Act and of its 1980 predecessor
frequently note that expanding on-site storage of waste, as by using dry-cask
storage, is safer and more economica than transporting waste to an interim
storage facility until acentral repository is constructed. See, e.g., H.R. REP. No.
96-1156, pt. 3, at 27 (1980) (endorsing amendments by the House Committee on
Science and Technology that advocate expansion of dry-storage).

Nowhereinthelegidative history, prior legislative proposals, or eventhe
Act’ sfindings, see Section 111(a), has Congress fixed a date beyond which on-
site SNF storage would pose intolerable (or any) risksto health, safety, or the
environment2 The Act's findings are vague and do not revea whether
scientific, practical, or political reasons (or some combinationof these) make on-
site accumulation of radioactive waste a“problem” that is a subject of “public
concern,” and that might “adversely affect public health and safety or the
environment.” Sections 111(a)(2), 111(a)(7).

\19 See NATIONAL ACADEMY OF SCIENCES (“NAS’), TECHNICAL BASES
FOR YUCCA MOUNTAIN STANDARDS 14-15 (National Academies Press 1995)
(technical standards prepared pursuant to the Energy Policy Actof 1992, Pub. L.
No. 102-486, Title VIII § 801) (questioning whether calculating the benefits of
the Y ucca Mountain site “might not be strengthened by a careful appraisal of the
probable costs and risks of continuing the present temporary waste disposal
practices and storage facilities as compared to those attaching to the proposed
repository. No such comprehensive appraisal is now available.”).
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The court has been unable to identify the provenance of the January 31,
1998 disposal deadlineinSection302(a)(5). Specifically, thereisno suggestion
inthe legidlative material sthat thisdate was prompted by Congressional concern
that on-site storage, or the utilities on-site storage expenses, must cease by that
date 2

Nevertheless, it is clear that, to allay public fears, Congress deemed it
essential both to have a schedule for emplacing SNF inarepository, and to have
one that looked serious. See Section 111(b)(1) (“Purposes’) (“to establish a
schedule for the diting, construction, and operation of repositories that will
provide a reasonable assurance that the public and the environment will be
adequately protected from the hazards posed by [such SNF] as may be disposed
of in a repository”). This appears to explain the use of the most optimistic
predictions extant regarding the speed with whichone could be builtin setting the
milestonesin Subtitle A of Titlel. Of course, since arepository had never been
designed or built, or asite selected and agreed upon, or even site considerations
or guidelines drafted or proposed, see Section 114, the deadlines in Title I,
Subtitle A reflect uneducated guesses, at best.

\20 Although Congressional witnessesstressed the need for schedules, they
deemed unrealistic those ultimately adopted in the Act. For example, Thomas
Cotton, Director of the Congressional Office of Technology Assessment, stated
that “the schedule can be seen as optimistic, since it appears to assume that
everythingwill goright the first time.” Disposal Policy: Hearing onH.R. 1993,
H.R. 2881, H.R. 3809, and H.R.5016 Before the Subcomm. on Energy
Conservation and Power of the House Comm. on Energy and Commerce, 97th
Cong. 593 (1982). Similarly, James Devine, Assistant Director of Geological
Engineering, United States Geol ogical Survey (“USGS’), expressed the prescient
warning that “it is highly unlikely that sufficient earth-science information will
be available. . . for three candidate sites to be selected objectively.” Nuclear
Waste Disposal: Joint Hearingon S. 637 and S. 1662 Before the Senate Comm.
on Energy and Natural Resources and Senate Subcomm. on Nuclear Regulation,
97th Cong. 323 (1982).
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D. Implementation of the Act

The NWPA authorized contracts for waste storage but, asto their contents,
specified only that they must provide (1) that, following commencement of
operation, the Secretary musttaketitleto the SNF as expeditiously as practicable
upon request, see Section 302(a)(5)(A), and (2) that, in return for fee payments,
beginning not later than January 31, 1998, the DOE will begin to dispose of the
SNF, see Section 302 (a)(5)(B). The Act provides no guidance in Section
302(a)(5), or in the immediately-following direction that “writ[ten] criteria
setting forththe terms and conditions under which such disposal servicesshall be
madeavailable,” asto whether these criteria must be publishedin arule-making,
see Section 302(a)(6). Nor does it appear to specify whether individual
contracts or a standard format must be used.2

DOE exercised its inherent authority to use a formal rule-making to
promulgate the Standard Contract. See 5 U.S.C. § 553. There appears to have
been no challenge to this decision.

During the standard contract rule-making, DOE al lowed oral presentations,
and provided detailed and specific responses to the comments and criticisms of
the utilities regarding the scope and operation of the standard contract. See 48
Fed. Reg. 5,458 (Feb. 4, 1983) (“ Standard Contract for the Disposal of Spent

\21 In contrast, Section 136(a)(1), which requires the Secretary to enter
into contracts for interimstorage, isworded very similarly to Section 302(a)(1),
but, unlike the Title IIl provision, appears to contemplate individualized
contracts (“Each such contract shall provide . . .” in Section 136(a)(1), as
compared to “Such contracts shall provide . . .” in Section 302(a)(1)). The
requirement to establish written criteria for services to be provided in the
contracts is identical, save for the description of the services as “storage
services,” in Section 136(a)(4), and “disposal services’ in Section 302(a)(6).
Neither sectionrequiresastandard contract format, or promulgationby noticeand
comment rule-making. Unlike the disposal services “Standard Contract,”
however, the interim storage contracts were not treated as a Standard Contract
or published for public comment.
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Nuclear Fuel And/Or High-Level RadioactiveWaste” (Proposed Rule)); 48 Fed.
Reg. 16,590 (April 18, 1983) (Final Rule codified at 10 C.F.R. part 961).

The utilities participated extensively in theinitial drafting of the Standard
Contract regulation, even before the notice of proposed rule-making was
published. Over 80 utilities, industry organizations, public interest groups, and
others actively participated in the comment process.

DOE refused to accept a significant number of the utilities demands and
suggestions, including, notably, their requests for penalties (storage costs were
suggested) should DOE fail to meet the disposal deadline and for specific
acceptance rates. See, ed., App., Def.’s MPSJRate at 35-36 (Statement of
Michael C. Cook, Vice-President, Contracts, Fuels, and Corporate Devel opment,
Florida Power, March 1, 1983).

DOE struggled to meet the numerous optimistic statutory deadlines for
preparing guidelines and a mission plan, consultation, site evaluation, and
obtaining regulatory approvals set out in Title I, Subtitle A—each milestone
dependent onthe cooperation of entities essentially beyond DOE’ scontrol. See
Sections 112-119, 301. Asaresult of delaysand rising costs, Congress amended
the Act in 1987 to permit only one permanent repository, at Y ucca Mountain,
Nevada, and to permitan MRS site of up to 10,000 M TUs, for which construction
could not commence until the Y ucca Mountain repository was licensed by the
NRC.

Inthe event Y ucca Mountain proved unsuitable, DOE was directed simply
to terminate site-specific activities and report to Congress. See 42 U.S.C. §
10133(c)(3). There is no indication in the legidative history of the 1987
amendments to the Act that Congress anticipated that DOE might become liable
to pay enormous SNF storage and other costs, beginning in 1998, dueto the delay
In construction of the repository, or if repository constructionwere discontinued
dueto unsuitability, eventhoughit was clear by thenthat the Y uccaMountainsite
had insufficient capacity to store al of the SNF that would be generated by the
time the repository was due to be completed, or before another repository could
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be selected, approved, and built. See 42 U.S.C. § 10134(d) (capacity of
repository could not exceed 70,000 MTUS).

In 1994, DOE issued a Notice of Inquiry on Waste Acceptance |Issues,
which: (1) revealed the unsurprisng news that the agency could not begin
accepting SNF before the January 31, 1998 deadline in Section302(a)(5)(B); (2)
requested comments on the adequacy of reactor site storage after the deadline;
and (3) disclosed a legal opinion that it lacked authority to remove SNF from
reactor sites until there was an operational facility or repository ready for the
emplacement of SNF. See n.7, supra. The Final Notice reaffirmed these
conclusions. See n.§, supra

As of now, the repository at Yucca Mountain remains unbuilt and its
prognosisis not good. See GAO Report at 4 (“DOE is unlikely to achieve its
goal of opening a repository at Yucca Mountain by 2010”). See also Nuclear
Energy Inst., Inc. v. Envtl. Prot. Agency, 373 F.3d 1251, 1273 (D.C. Cir.
2004) (agency’s interpretation of environmental risk standards to be used for
planning construction of arepository at Y uccaM ountain did not comport with the
“prevailing statutory scheme” because it failed to comply with statutory
requirement to incorporate the National Academy of Science's technical
standards, which imposed a one-million-year safety-compliance standard).

V. DISCUSSION

A. Subject Matter Jurisdiction

A court possesses the power, and is under the obligation, to raise and
decide the adequacy of its jurisdiction at any point in the litigation, sua sponte,
even if the parties ignore the issue. See Kontrick, 124 S.Ct. at 915 (citing
Mansfield, C. & L.M. Ry. Co., 111 U.S. at 382 (challenge to a Federal court’s
subject-matter jurisdiction may be made at any stage of the proceedings and the
court should raise the question sua sponte)); Capronv. Van Noorden, 2 Cranch
(6 U.S)) 126, 127 (1804) (judgment loser successfully raised lack of diversity
jurisdiction for the first time before the Supreme Court)); United States Court of
Federal Clams Rule (“RCFC”) 12(h)(3) (“Whenever it appears by suggestion
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of the partiesor otherwise that the court lacks jurisdiction of the subject matter,
the court shall dismiss the action.”). Seealso Special Devices, Inc. v. OEA,
Inc., 269 F.3d 1340, 1342-43 (Fed. Cir. 2001) (citing Johannsen v. Pay L ess
Drug StoresN.W., Inc., 918 F.2d 160, 161 (Fed. Cir. 1990)).

Thusitissaid that a court has*inherent jurisdiction to determine the scope
of [its] ownjurisdiction.” Hainesv. Merit Sys. Prot. Bd., 44 F.3d 998, 999
(Fed. Cir. 1995).

Jurisdiction is “limited to those subjects encompassed within a statutory
grant of jurisdiction . . . . no action of the parties can confer subject matter
jurisdictionuponafederal court,” seelns. Corp. of Ireland, Ltd. v. Compagnie
des Bauxites de Guinee, 456 U.S. 694, 701-02 (1982), including “waiver or
acquiescence’ of the parties. See In re Alappat, 33 F.3d 1526, 1530 (Fed. Cir.
1994) (en banc).

Nor may it be conferred by another court. See United States v. Cook
County, 170 F.3d 1084, 1091-92 (Fed. Cir. 1999) (district court decision to
order transfer pursuant to 28 U.S.C. § 1631 reviewed de novo and held to be
erroneous when jurisdiction in Court of Federal Claims was precluded by 28
U.S.C. § 1500). Contractual language also cannot confer jurisdiction. See
Florida Power, 307 F.3d at 1370-71 (parties statement that uranium enrichment
contract was subject to the Contract Disputes Act, 41 U.S.C. 88 601-613, held to
be merely “contractual language . . . that cannot confer jurisdiction”) (citing I ns.
Corp. of Ireland, 456 U.S. at 701-702).

Most of the plaintiffsinthese cases previously filed motions for summary
judgment that the Federal Circuit’sdecisionsin Northern States Power Co. v.
United States, 224 F.3d 1361 (2000) (“Northern States I11”), or Maine
Yankee Atomic Power Co. v. United States, 225 F.3d 1336 (2000) were
preclusive on the issue of liability. Few of these motions were granted.\2

\22 Defendant’s motions assume liability for breach of contract, as was
(continued...)
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While binding in most other respects, including on the parties, see
Christopher Village, L .P. v. United States, 360 F.3d 1319, 1329-30 (Fed. Cir.
2004) (“the fact that a court did not have jurisdiction over a suit in which it
Issued adecision does not automatically strip that decisionof preclusiveeffect”),
Maine Yankee and Northern States IIl are not binding on the question of
jurisdiction if, asit appears here, jurisdiction was never explicitly raised to or
decided by either court.

Longstanding precedent holds that, unless the prior court actually and
directly addressed a particular jurisdictional issue, the mere exercise or
assumption of jurisdiction does not constitute binding precedent on the
jurisdictional point, even in similar cases. E.g., Pennhurst State School &
Hosp. v. Halderman, 465 U.S. 89, 119 (1984); Dethmers Mfg. Co. v.
Automatic Equip. Mfg. Co., 272 F.3d 1365, 1378 (Fed. Cir. 2001) (“‘We are
not bound by previous exercises of jurisdiction in cases in which our power to
act was not questioned but was passed sub silentio .. . . " (quoting Brown Shoe
Co.v. United States, 370 U.S. 294, 307 (1962))); see also Florida Power, 307
F.3d at 1371; Special Devices, 269 F.3d at 1346.

Onthe same point, the Supreme CourtinBrown Shoe (harking back to New
v. Territory of Oklahoma, 195 U.S. 252, 256 (1904)), noted Chief Justice
Marshall’s response, in United States v. Mare, 3 Cranch (7 U.S)) 159, 172
(1805), “to a contention that the Court was bound on a jurisdictiona point by its
consideration, onthe merits [of United Statesv. Smms, 1 Cranch (5 U.S)) 252,
253-54 (1803)], whenthejurisdictional questionhad goneunnoticed.” The Chief

\22(...continued)

decided in plaintiff Florida Power’s case by order of this court (Wilson, J.) on
January 11, 2002. Should the court dismiss the complaint for lack of subject
matter jurisdiction, this liability decision obviously would be vacated, as
improvidently granted. Because plaintiff Florida Power’s case is not here on
remand, law of the case principlesare inapplicable. See Gould, Inc. v. United
States, 67 F.3d 925, 930 (Fed. Cir. 1995) (law of the case doctrine bars trial
courts on remand from re-litigating issues decided by the appellate court).
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Justice stated: “*No question was made, in that case, as to the jurisdiction. It
passed sub silentio, and the court does not consider itself asbound by that case.’”
Brown Shoe, 370 U.S. at 307.

Similarly, in The Edward, 1 Wheat (14 U.S.) 261, 276 (1816), the Court
declared: “It may be, and has been, said that the opinion here expressed is at
variance with the public opinion. . . and some other officers of government; and
that even this court has condemned property for the same offense with whichthe
Edward is charged. The answer to all thisis, that the condemnation alluded to
passed sub silentio, without bringing the point distinctly to our view, and is,
therefore, no precedent.”

Again, it must be pointed out that the Federal Circuit, in its decisions with
respect to DOE’s liability under the Standard Contract in Maine Y ankee, 225
F.3d 1336, and Northern Statesl i1, 224 F.3d 1361, did not address the question
of itsjurisdiction under the Act, or under Section 119 thereunder.

B. Jurisdictional Authority

Section 119(a), in Title |, Subtitle A, of the Act states (in pertinent part)
(emphases added):

(1) . ... [t]he United States courts of appeals shall have original and
exclusive jurisdiction over any civil action—

(A) for review of any final decision or action of the Secretary , the
President or the Commission under this subtitle;

(B) aleging the failure of the Secretary, the President, or the
Commission to make any decision, or take any action, required
under this subtitle;

* * *
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(2) The venue of any proceeding under this section shall be in the
judicia circuit in which the petitioner involved resides or has its
principal office or inthe United States Court of Appeals for the District
of Columbia.

Neither Section 119 nor any other section of the Act indicates where
jurisdiction lies for challenges to agency actions under Section 302 of Titlelll,
whichisthe provision principally at issue inthese SNF cases, or, for that matter,
for challenges to any other DOE actionin Title 1.

Soon after enactment of the NWPA, the D.C. Circuit decided that the
omission of ajurisdictional provision applicable to Title 11l created sufficient
ambiguity to justify recourse to the legislative history for guidance. See Gen.
Elec., 764 F.2d at 901-02 n. 32 (citing Wisconsin Elec. Power Co. v. Hodel,
626 F.Supp. 424 (D.D.C. 1984), aff'd 778 F.2d 1 (D.C. Cir. 1985) (“Wisconsn.
Elec. 1”))2 On the basis of this review, the D.C. Circuit concluded that
Congress intended the courts of appeals’ origina and exclusive jurisdiction to
include cases involving Section 302 .

This court’s review of the statute reveals numerous ambiguities over and
above its glaring silence regarding the forum for judicial review of actions
arising under Title 11,

Title 1ll, including Section 302 itself, is replete with errors and
ambiguities.

\23 Although, in Natural Res. Def. Council, Inc. v. Abraham, 244 F.3d
742, 746-47 (9th Cir. 2001), the Ninth Circuit held that it lacked original or
exclusivejurisdiction over apetition challenging a DOE order under the NWPA,
the court so decided because the challenge concerned another statute altogether
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The following errors or ambiguities in Section 302 stand out:

1. Section 302(a)(5)(B) of Title Ill, the precise provision upon which
plaintiffs’ suit is brought, recites that “the Secretary . . . . will dispose of the
[SNF] as provided under this subtitle,” notwithstanding that Title 111 contains no
subtitles and that the Act’ sfour subtitlesall appear inTitlel. (Emphasisadded.)

2. Section 302(d), governing use of the Fund, also refersto “this subtitle,”
stating that “no funds may be expended under this subtitle” for an unauthorized
facility. (Emphasis added.)

3. Section 302(e)(5), dealing with Fund administration, again refersto the
Secretary’ s “responsibilities under this subtitle.” (Emphasis added.)

4. Section 302(d) of Title Il permits use of the Fund “only for purposes
of radioactive waste disposal activities under Titles | and I1,” including six
categories of activities, some of which appear to overlap with Title IIl,
particularly Section 302(d)(3) (administrative cost of the program).

5. Section 302(a)(3) refers to “subsection (c) 126(b),” as the provision
establishing the Fund, even though the provision that accomplishes thisis found
In Section 302(d), and the Act contains no Section 126 (or Sections 127 to 130).

The findings and purposes of the Act, laid out in Section 111(a) and (b),
respectively, of Titlel, Subtitle A, also interact with and even incorporate Title
l1, referring to the major activities of the DOE under Section 302—"to establish
a Nuclear Waste Fund composed of [feg] payments made by the generators and
owners of such waste and spent fuel,” see Section 111(b)(4), and to ensure that
“the costs of such disposal should be the responsibility of the generators and
owners of such waste and spent fuel,” see Section 111(a)(4).

Because a legal challenge to an activity under Title | is highly likely to
implicate one or more of DOE’s activities under Title 111, section 302—suchas
administering the Fund, fee-setting, and funding the programs and activities
thereunder—itis difficult to believethat activitiesunder Section 302 would have
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been excluded intentionally from Subtitle A of Title | for purposes of judicial
review under Section 119. See, eg., Nevada v. Herrington, 827 F.2d 1394,
1398 (9th Cir. 1987) (noting that the Nuclear Waste Fund also covers the costs
of activities under Title I, such as “ participation by states and Indian tribesin
repository site selection, development, and operation and . . . impact assistance
to states where repositories have received construction authorization from the
Commission”).

The foregoing errors and ambiguities already indicate that, in divorcing
portions of Titlelll, including Section 302(a), from Title I, Subtitle A, Congress
inadvertently failed to specify that Section 119 would continue to apply to legal
challenges under Section 302. Thisissue must be addressed by recourse to the
legidlative history of the Act.

C. Statutory Construction

In 1805, Chief Justice Marshall summarized the core principle of statutory
construction: “Where a law is plain and unambiguous, whether it be expressed
in general or limited terms, the legid ature should be intended to mean what they
have plainly expressed, and consequently no room isleft for construction.” See
United Statesv. Fisher, 2 Cranch (6 U.S.) 358, 399 (1805); see also Hughes
Aircraft Co. v. Jacobson, 525 U.S. 432, 438 (1999) (“our analysis begins with
‘language of the statute.” And where the statutory language provides a clear
answer, it ends there as well.” (quoting Estate of Cowart v. Nicklos Drilling
Co., 505 U.S. 469, 475 (1992))).

However, it is equally well-established that there are occasions, rare
though they may be, “when a court must conclude that the words used by the
Congress did not capturethe Congressional intent,” aswhen* aliteral application
of the statute produces aresult so unlikely that Congress could not have intended
it.” VE Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d 1574, 1579-80
(Fed. Cir. 1990) (citing United Statesv. Turquette, 452 U.S. 576, 590 (1981)
and United Statesv. Ron Pair Enters., Inc., 489 U.S. 235, 242-43 (1989)); see




also Norfolk Dredging Co., Inc. v. United States 375 F.3d 1106, 1110 (Fed.
Cir. 2004). This case presents such a situation.

D. Legidative History

The current Act is the product of three bills introduced in the House of
Representativesduring the 97th Congress. H.R. 3809 (Committeeonthe I nterior);
H.R. 6598 (Committee on Energy and Commerce); and H.R. 5016 (Committeeon
Science and Technology). Each of the first two bills contained a substantially
identical Titlel, Subtitle A, titled “ Repositoriesfor Disposal of [SNF],” both of
which included ajudicia review provision designated Section 119.

All three bills restricted judicial review to Federal courts of appeals,
although H.R. 3809 and H.R. 5016 limited jurisdiction only to the D.C. Circuit,
whereas in H.R. 6598 review was permitted in the D.C. Circuit or any other
Federal appeals court having proper venue.

Section 119 in H.R. 3809 and H.R. 6598 was substantially similar to the
current Section 119. Each bill aso included, within its Title I, Subtitle A, an
analogto current Section 302, denominated Section124in H.R. 3809 and Section
123 in H.R. 6598. See Report on H.R. 3809, pt. 1, at 15-18 (“ Section 124(a)
authorizes the Secretary to contract with utilities . . . to provide repository
services in return for payments by repository users to cover program costs’);
ReportonH.R. 6598, pt. 1, at 77 (“ Section 123(a)(1) authorizes [DOE] to enter
into contracts.. . . for the disposal of [SNF]. Contracts are required to establish
fees and chargesto offset all expenditures’).

When the three bills were reconciled and introduced as H.R. 7187 (a
subgtitute for H.R. 3809), see 128 Cong. Rec. H26306 (Sept. 30, 1982),

\24 It also is“an elemental canon of statutory construction that where a
statute expressly provides a particular remedy or remedies, acourt must be chary
of reading othersinto it.” TransamericaM ortgage Advisors, Inc.v. L ewis, 444
U.S. 11, 19 (1979).

-45-



provisions fromthe Science and Technology Committee bill were placed inTitle
Il (“Research, Development, and Demonstration Regarding Disposal of [SNF]”).
This displaced the former Title Il (“Other Provisions Relating to Radioactive
Waste”), provisions from which were re-located to Sections 303 (“Alternate
Means of Financing’) and 304 (“Office of Civilian Radioactive Waste
Management”) within the new Title 1.

Section 124 of H.R. 3809 and Section 123 of H.R. 6598 also were moved
to the newly-created Title 1, eventhough their subject matter bore no particular
relationship to that of the new Sections 303 and 304. Why they were moved is
unclear. Nothinginthelegidative history suggestsasubstantive reason for doing
thisthat it wasin any way related to judicial review.

Because Title 1| was new and came from a different hill, the need to spell
out such matters as judicial review may have been clearer, while a clarification
that Section 119 review continued to apply to Section 302 inits new locationmay
have been deemed unnecessary or, more probably, like the many housekeeping
errors and omissions apparent throughout Section 302, listed supra, smply
overlooked.

The purpose of designating the courts of appeals as the fora for judicial
review is clearer, Congress having emphasized that “expedited judicial review
of court challenges to the program as it is implemented,” was one of the
“essential elements of the [repository] program,” see Report on H.R. 3809, pt.
1, at 30.

Therequirement that Federal agenciesprovide* Expedited Authorizations’
of applications needed for the repository program, and that these “take
precedence over similar applications not related to such repositories,” see
Section 120, also reveals Congress concern that dilatory legal procedures,
which we may presume to include the delays compelled by the demands of tria
court litigation, not be allowed to delay the repository schedule unduly. See
Tennessee v. Herrington, 806 F.2d 642, 649 (6th Cir. 1986) (holding that
Congress' intent of timely implementation of the nuclear waste program would
be frustrated by the “ seeminglyirrational bifurcated system” of reviewing certain
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portions of the Actinthe district courts (those regarding MRS facilities, in Title
|, Part C, which the Act also omits from Section 119), and others in the circuit
courts, and that the Act should not be so interpreted, lacking clear Congressional
intent to the contrary (citing Crown Smpson Pulp Co. v. Costle, 445 U.S. 193,
197 (1980))).

More importantly, the activities in Title 111, such as preparation of a
mission plan, overseeing the administration and use of the Waste Fund, setting
feesand disposal schedules, and deciding the quantities of SNF to betransported
and disposed of are integral parts of the repository program establishedinTitle
|, asis clear both from the nature of these activities, and fromTitlel, Subtitle A,
Section 111 (“Purposes and Findings’), which describes key Section 302
responsibilities, including: “to establishthe Federal responsibility and a definite
federal policy for the disposal of [SNF],” see Section 111(b)(2), and “to
establish a Nuclear Waste Fund . . . that will ensure that the costs of carrying out
activities relating to the disposal of such [SNF] will be borne by the persons
responsible for generating such [SNF],” see Section 111(b)(4).

It isonlylogical that alegal challengeto an activity under Title I, Subtitle
A, might be inextricably related to a corresponding funding or disposal decision
under Title IIl. As may be seen in this case, a challenge to disposal standards
under Section 302 may create DOE delays in accomplishing other predicate
milestonesset outinTitlel, Subtitle A, or bankrupt the Fund. It appearsunlikely
that a Congress focused on preventing litigation delay and ensuring prompt
constructionof arepository could haveintended to permit suchrel ated challenges
to be brought smultaneoudy in atrial and an appeals court.

It also is highly unlikely that Congress anticipated paying damages as a
result of a suit for breach of contract in this court. One of the hallmarks of
NWPA'’slegiglative history was that Congress intended that the costs of nuclear
waste disposal, as well as interim storage, would be the “responsibility of the
generators and ownersof suchwaste and spent fuel.” Sections 111(a)(4), (a)(5).
See also Report on H.R. 3809, pt. 1, at 30, Report on H.R. 6598, pt. 1, at 38,
H.R. ReEP. NO. 96-1186, pt. 2, at 33 (1980). Shifting the costs of SNF storage to
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those who are not consumers of nuclear power would frustrate Congressional
intent.

There is aso no evidence that Congress intentionally retained the phrase
“under this subtitle” in Section 119 to preclude its application to the judicial
review of challengesto DOE actions under Section 302.

In sum, the legislative history strongly suggests that the Act’s failure to
specify that review of DOE actions (or failures to act) under Section 302 was
available pursuant to Section 119 (only) was not intentional, but represented a
drafting error or oversight that obviously resulted in “the words used by the
Congress. . . not captur[ing] the Congressional intent.” VE Holding Corp., 917
F.2d at 1579-80. Clearly, “aliteral application of the statute, resultinginjudicial
review of the same issues in both trial and circuit courts of appeal “produces a
result so unlikely that Congress could not have intended it.” 1d.

The absurdity of this result explains why the D.C. Circuit and courts of
appeals (with one exception),'2 other than in this circuit, consistently have
asserted original and exclusive jurisdiction over disputesregarding Section 302
(“Nuclear Waste Fund”) and the disposal contract and fee provisions thereunder,
as discussed below.

E. Judicia Interpretations

Soon after passage of the Act, in thefirst case concerning DOE’s actions
under Title 11, the D.C. District Court dismissed a challenge to DOE’srule for
setting one-time fees under Section 302(a)(3), after rgjecting DOE’ s arguments
that it lacked subject matter jurisdiction. SeeGen. Elec. Uranium Mgmt. Corp.
v. DOE, 584 F.Supp. 234 (D.D.C. 1984) (“The flaw in[ DOE’ s] argument i s that
§ 302 does not fall withinthe same ‘part’ as § 119”). The utility appealed the
dismissal, and also sought direct review inthe D.C. Circuit. After extensive
analysis of the jurisdictional issues, the circuit court concluded that judicial

\25 Wisconsin Elec. 11, 211 F.3d at 648 (holding that jurisdiction over
contract breach lay with the Court of Federal Claims).
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review over Section 302 challengeswas vested originally and exclusively inthe
courts of appeals pursuant to Section 119, and that the agency did not abuse its
discretion in setting these fees. See Gen. Elec., 764 F.2d 896, 900-908 (D.C.
Cir. 1985).

ThecourtinGener al Electric decided that the structure, |egislative history
and policy considerations underlying the Act “overwhelmingly support[ed] its
conclusions,” and found it “inconceivable” that Congress intended all actions
concerningwaste disposal other than questions concerning the compositionof the
Nuclear Waste Fund and the other matters located in Title I11, to be held in the
courts of appeals. 1d. at 901-02.

Specifically addressing thereferencein Section 119(a)(1)(A) to“under this
[subtitle],”'2 and the goal of setting up the Nuclear Waste Fund, which appears
inSection 111, withinsubtitle A of Titlel, the court decided that “[t]he mere fact
that Congress granted the Secretary the authority to enter into contractsto provide
for the payment of those disposal costsin a different subJtitle] does not compel
the conclusion that Congress thereby intended that there would be entirely
different judicial review procedures for those contracts.” 1d. at 902. It
concluded that DOE'’s rule setting the one-time fee in Section 302(a)(3) was
“well withinthe class of agency actionsreviewableunder Section 119(a)(1)(A).”
|d. at 901.

The D.C. Circuit summarized its conclusions as follows:

“First, despite the statute’ slack of clarity, we find every indicationfrom
those sections of the statute relied on by DOE, as well as from related
sections, and from the structure of the statute as a whole, that Congress
intended that the court of appeals would have original and exclusive
jurisdiction in cases of this sort.

\26 TheD.C. Circuit referred to the codified statute, not the Act itsalf, thus
referring, eq., to Title | as Subchapter |, and to “subtitle A” as“Part A.”
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Second, thelegidlativehistory, athough notilluminating onthisquestion,
certainly does not compel aresult contrary to the one we reach here.

Third, the policy considerations underlying thiscase, and articulated in
other judicial decisions covering analogous statutes, overwhelmingly
support our conclusions.”

1d. at 901.

ThecourtinWisconsin Electric | (whichwas affirmed by the D.C. Circuit
shortly after its Gener al Electric decision, see 778 F.2d 1, 3 (D.C. Cir. 1985)),
also held that jurisdiction lay in the appellate court, concluding that the
introductory sentence to Section 302 (authorizing the Secretary to enter into
contracts “[i] n the performance of hisfunctions under the Act” (emphasis added))
incorporated the entire Act. It also stated:

“[A]ll of the reasons why a rule making by a department or agency
should be reviewed directly in a court of appeals apply with full force
here. The rule making record and the original fact findings were made
by and for the Secretary. There is little or no fact collecting or fact
finding rolefor atrial court. The Secretary’ sinterpretation of the statute
(unlike atrial court’s) is cushioned by expertise and, in this case, by his
(or hisstaff’s) live experience with the proposal, hearing, mark-up, and
enactment of the Act. The Court of Appeals mustinevitably review this
Court’s interpretation of the Act, essentially de novo. A trial court’s
interpretation would be, at best, modest assistance to the Court of
Appeas.”

1d., 626 F.Supp at 426-27.

InCommonwealth Edisonv. DOE, 877 F.2d 1042, 1045 (D.C. Cir. 1989),
the D.C. Circuit againfound that therewas*“no question” it hadjurisdiction under
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Section 119(a)(1) to entertain a challenge to the Treasury bill rate applied by
DOE pursuant to the Section 302(a)(4) fee provision.\%

Thereafter, the D.C. Circuit decided a series of cases spawned by the
DOE'’s conclusion, in its published notices, that it would not be able to accept
SNF before January 31, 1998, or 2010, because no repository would be
constructed before then, but that the Act did not require DOE to accept SNF until
a repository was operational. In Northern States Power Co. v. DOE, 1995
U.S. App. LEXIS 22422 (D.C. Cir. 1995) (“Northern States1”), the utilities
challengeto thefirst notice (filed initially in the appellate court, it seems) was
dismissed because there had been no final agency action.

InIndiana Michigan, 88 F.3d at 1277, the appel late court, againexercising
jurisdictionover aTitle 11 challenge, vacated the decision of the Secretary, and
held that DOE was obliged to begin accepting SNF even in the absence of a
repository. The court declined, however, to provide aremedy prior to the 1998
deadline, and thus remanded for further proceedings.

The waste acceptance issue returned (again, to the circuit court) in
Northern StatesPower Co.v.DOE, 128 F.3d 754 (D.C. Cir. 1997) (“Northern

\27 No circuit court other than the D.C. Circuit in Wisconsin Electric ||
has declined jurisdiction based on the lack of any reference in Section 119 to
Title l1l. See Alabama Power Co. v. DOE, 307 F.3d 1300 (11th Cir. 2002)
(exercising jurisdiction over Title Il fee settlement issue); Natural Res. Def.
Council, Inc. v. Abraham, 244 F.3d 742 (9th Cir. 2001) (recognizing vaue of
concentrating all actions that contest final DOE decisions under NWPA in the
courts of appeals—and commending the D.C. Circuit’s decision in Gener al
Electric—but dismissing because the challenged order was not a “decision
“under’ Part A of Subchapter | or of any other section of NWPA but, rather, under
the Atomic Energy Act”); Nat’| Ass'n of Regulatory Utility Comm’rsv. DOE,
851 F.2d 1424 (D.C. Cir. 1988) (in challenge to methodology of fee-setting
pursuant to Section 302, “Notice” found not presently ripe for review and, onthe
merits, DOE held notto abuseits discretionindenying petitions for rule-making).
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States 1), viaapetitionfor awrit of mandamus requiring DOE to comply with
the Standard Contract and with the court’s holding in Indiana Michigan. The
court enjoined the DOE from “advancing any construction of the Standard
Contract that would excuse its delinquency on the ground that it has not yet
established a permanent repository or an interim storage program.” Northern
States 1, 128 F.3d at 756. (Presumably, this was intended to enjoin only the
agency’ s programmatic resistance to the court’ sorders, and not to bar either the
Department of Justice or the DOE from making such arguments in court, for
example, in an appeal of that ruling.)

Finding that the mandamus standards were met, and that the statute “does
not prescribeaparticul ar remedy in the event that the Department failsto perform
on time,” Northern States Il held that the Standard Contract’s scheme for
dealing with*avoidable’ delays, whichrequired equitable adjustment to “ refl ect
[the utilities'] additional costs,” was not aninadequate remedy. Id. at 759. Thus,
itordered DOE to proceed withits contractual remedies, but retained jurisdiction
pending compliance with the mandate, and did not designate this court as the
forum in which the petitioners might seek relief. 1d. at 761.

Not until thedecisioninWisconsin Electric 11, 211 F.3d 646, did the D.C.
Circuit, or any other court, conclude that disputes regarding agency actions under
the NWPA belonged elsewhere than in a Federal court of appeals!Z TheD.C.

\28 The D.C. Circuit follows the rule of inter-panel accord, under which
the decision of one panel is the law of that circuit until it is reversed en banc.
See Save our Cumberland Mountains, Inc. v. Hodel, 826 F.2d 43,49 (D.C. Cir.
1987) (this panel isbound by the position of a previous panel as the “law of the
circuit ‘“whether or not [it] is correct,” and binds us unless and until overturned
by the court en banc or by Higher Authority”) (Ginsburg, J., concurring (quoting
Court’s Opinion at 48)).

Therefore, the holdingsin General Electric and Commonwealth Edison
that the circuit court had jurisdiction under Section 119 of the Act over clams
related to Title I11, specifically Section 302, woul d bind subsequent panel sof that

(continued...)
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Circuit in Wisconsin Electric Il read the mandate of Northern States |1, as
prohibiting the DOE frominterpreting the NWPA and its contracts with utilities
in amanner that would relieve the DOE of its unconditiona obligation to begin
timely disposal of SNF. (It expressed no opinion about therelief the DOE would
have to provide for its breach.) Although recognizing itsjurisdiction to provide
Section 119-typereview, of: “ (1) final action taken by the agency pursuant to the
NWPA, and (2) the agency’ s failure to take any action required by the NWPA,”
the D.C. Circuit disavowed jurisdiction to enforce its prior mandates or to
consider an actionregarding a breach of the Standard Contract by DOE, because
this did not breach a statutory duty. 1d., 211 F.3d at 648.

Wisconsin Electric 1l ultimately concluded that the proper forum for the
adjudication of contract disputes was the Court of Federal Claims (citing
Transohio Sav. Bank v. Office of Thrift Supervision, 967 F.2d 598, 610 (D.C.
Cir. 1992) and Yankee Atomic Elec. Co. v. United States, 42 Fed. Cl. 223
(1998), aff’d225F.3d 1336 (Fed. Cir. 2000)), the court where these issueswere
aready being litigated. 1d.

As discussed supra, jurisdiction may not be conferred by the parties, by
contract, or by another court, see Cook County, 170 F.3d at 1091-92 (district
court transfer decision erroneous when jurisdiction in Court of Federal Claims
precluded by statute); Florida Power, 307 F.3d at 1370-71 (parties agreement
to make uraniumenrichment contract subject to the Contract Disputes Act, merely
“contractual language . . . that cannot confer jurisdiction”). Therefore, the D.C.
Circuit’s preference for dispute resolutioninthis court does not sufficeto create
jurisdiction in this court or to void the requirements of Section 119 of the Act.

The U.S. Court of Appeals for the Eleventh Circuit also has asserted
jurisdiction pursuant to Section 119 to decide a utility’s challenge to a DOE
action taken under the authority of Section 302 that clearly implicated Title 111
(the breach remedies in Article I X(B) of the Standard Contract). See Alabama

\28(...continued)
court, including Wisconsin Electric 1.
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Power, 307 F.3d at 1311 (deciding utilities' claim that a reduction of Exelon
Generation Company’s disposal fees pursuant Article IX(B) of the Standard
Contract was tantamount to animproper expenditurefromthe Fund under Section
302(d)).

Insum, over the twenty-two year period since enactment of the NWPA, the
U.S. Circuit Courts of Appeal appear consistently (with the exceptionpreviously
referenced) to haveexercised jurisdictionover petitionschallenging DOE actions
or failuresto act under Title I11 of the Act, including Section 302, the provision
at issue here, based on Section 119’ sgrant of original and exclusivejurisdiction
for those courts to review “any final decision or action of the Secretary, the
President or the Commission.”

Thus, the legidlative history and structure of the Act, and longstanding
judicial practice, appear to support the conclusion that a challenge to DOE’s
failureto accept waste by the date set out in Section302(a)(5)(B) isachalenge
to “the failure of the Secretary [of DOE] . . . to take any action[ ] required under
[Title 1l of the Act]” under Section 119(a)(1)(B), and thusis an action falling
withinthe original and exclusivejurisdictionof the appropriate Federal court of

appeals.
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